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In 1986, Debtor and Creditor entered into a loan secured by

a deed of trust on real property.  The loan was revised
(refinanced) in 1995.  Creditor gave Debtor a Truth-in-Lending
Act (TILA) disclosure statement in connection with the revision.
Debtor filed Chapter 13 in  1997 and objected to Creditor’s
secured claim. The objection, among other things, sought
rescission and damages under  TILA.  While the objection was
pending, Debtor obtained confirmation of an amended plan, which
treated Creditor as secured. She then moved to reconsider the
confirmation order. The motion to reconsider was made outside the
10 day period for filing a notice of appeal. The bankruptcy court
denied the motion. Later, at the conclusion of the claims
litigation, the court  overruled the claims objection seeking
rescission based on the preclusive effect of confirmation, and
the doctrine of “election of remedies”. It also overruled the
portion of the objection seeking damages on statute of
limitations grounds. It allowed the secured 
claim for $102,669.89 plus interest.

Debtor appealed both the order denying the motion to
reconsider the confirmation order, and the order allowing the
claim as secured. The appeals were consolidated. Her main case
was later converted to Ch. 7.

On appeal: Affirmed:
Re: Order Denying Motion to Reconsider: Because the motion



was outside the 10 day period for filing a notice of appeal of
the confirmation order,  it was treated as a  motion for relief
from judgment  under Fed. R. Civ. Proc.  60(b) (made applicable
by Fed. R. Bankr. Proc.  9024). Because Debtor alleged none of
the grounds enumerated in Rule 60(b) to set aside the
confirmation order,  the bankruptcy court did not abuse its
discretion in denying the motion.

Re: Order Allowing Secured Claim: 

A.  TILA Rescission: TILA allows rescission of certain
consumer transactions secured by a principal residence, up until
3 days from consummation of the transaction or the time certain
disclosures are made, whichever is later, 15  U.S.C. 1635(a), but
in no case more than 3 years from consummation of the
transaction. 15 U.S.C. § 1635(f).  Under Supreme Court authority,
the 3 year period applies equally to claims asserted offensively,
or defensively (as here). Because the underlying transaction took
place in 1986,  Debtor’s rescission claim was time-barred. 
Furthermore, under 15 U.S.C. § 1635(e)(2), Debtor’s rescission
rights did not apply to the transaction of which she complained,
i.e. the 1995 revision, as that subsection exempts from the right
to rescind, a refinancing by the same creditor when the same
security is retained, as was the case at bar.

B. TILA Civil Damages: Debtor’s claim for civil damages
under TILA was barred by 15 U.S.C. § 1640(e)’s one year statute
of limitations.

C. Interest On Secured Claim: In response to Debtor’s
argument that the confirmed plan determined the interest
allowable on the secured claim, the court noted that the
confirmed plan did not put Western on notice that it was her
intention to limit interest on its claim. 
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